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The impact of China's accession on the WTO john h. jackson
Introduction
As of 11 December 2001, China became a full member of the World Trade Organization (WTO), after traversing a long and, some would say, tortured, fifteen-year accession path. I believe that this accession is the most significant activity in the WTO's seven-year life so far. The significance has many dimensions, and the ramifications are profound and extensive. For this chapter, 1 I do not write as an expert on China, but only reflect contributions made about China by many renowned experts as well as by the other excellent chapters presented in this volume.
Of the many dimensions of the impact of China's accession, at least three stand out, namely: (1) the all-important and potentially profound impact of accession on China, its trade and economic policy, its governmental structure and its society; (2) the impact of the accession of China on the WTO itself; and (3) the impact of this event and subsequent Chinese activities on China's relationship to the rest of the world, and the consequent effect on geo-political structures and alignments generally. This chapter will focus only on the second of these dimensions, but clearly these different dimensions are intimately related to each other, as other chapters in this volume demonstrate.
This chapter is divided into two major substantive parts, followed by some conclusions. The first part outlines the landscape of our explorations, noting the global context of the WTO and trading relations generally, with which China will be participating more fully. The second part turns to the special task of this chapter, and notes six different subjects (inter alia) that need to be appreciated about China's impact on the WTO. Finally, I briefly conclude with a few broad generalizations.
The global landscape of accession to the WTO

The policy foundations of the world trading system and the WTO
The first basic subject, and the starting point of the landscape addressed here, is the importance of markets and their effective and efficient operation. Although there can be sceptical queries and challenges to the centrality of markets as an economic organizing principle, the last few decades appear to have justified reliance on these principles in contrast to alternative modes of economic organization. The evidence appears strong in the light of past and recent history that markets can create and distribute a degree of wealth undreamed of in previous eras.
However, while markets have great advantages, there are also disadvantages. There are clearly losers in the free-market game. The firm belief, which seems empirically justified, is that the benefits are in excess of the costs. In other words, the benefits on those advantaged are more numerous than the penalties on those disadvantaged. But there is something poignant about the welfare of the losers, as evidenced during some of the recent backlash against globalization.
Another important subject that has arisen in the last three or four decades is globalization. This phenomenon has intrinsically changed the structure of international trade and international economic relations. There are those who assert that globalization is not a new phenomenon, and that the turn of the previous century saw a tremendous amount of globalization and free movement of various economic activities. There are, in fact, some major differences about today's situation. Certain technological breakthroughs in the last decades have had an immeasurable effect in shrinking the world. These technological phenomena are enormously influential upon us, on at least two counts. One is the dramatic drop in costs and time of transportation, and the second is the dramatic drop in costs and time of communication. Transportation and communication used to be natural barriers to trade. As those barriers dropped dramatically in the last three or four decades, the world began to experience a free-trade context that presented all sorts of new pressures and adjustments. Markets that have these technical advantages must be able to cope with the effects of this new phenomenon, such as the enormous increase in international interdependence and the speed with which economic situations can have an impact across borders.
Markets and institutions
My third proposition is taken directly from economists, and particularly some articulate, Nobel Prize-winning economists of the last three or four decades, namely Douglass North and Ronald Coase. 2 The proposition is that markets will not work without appropriate institutions. By institutions, I mean human institutions, a great many of which are law or rule-oriented institutions. Rule-oriented human institutions are critical and, without them, markets will fail. Evidence of that was shown in the Asian financial crisis, and more recently in situations such as major bankruptcies. Not all institutions must be governmental institutions, but in reality many of them are.
The fourth proposition of this policy framework series is that the WTO is the current principal institution for the global market, for globalization and for interdependence. The challenge for the WTO is to manage the problems that will inevitably emerge from the context of the markets currently in place in the world. So the question becomes, can the WTO, as an institution, cope with that enormous challenge? There are considerable worries about whether the WTO is ready for it. It is not the only institution on the landscape; there are others -the World Intellectual Property Organization, the World Health Organization, and the Food and Agriculture Organization and, on the financial side, there are the IMF and the World Bank. Then, of course, there are regional and bilateral institutions. But the WTO is front and centre at present, and there are advantages as well as disadvantages to that position. People fear the role of the WTO because they fear a concentration of power. They are also suspicious of any institution that seems (seems is the appropriate word) to be making decisions that hurt people's pocketbooks.
A fifth proposition is that an important necessity of the institutions that I have alluded to is rule-orientation. In 'econo-speak' , rather than 'legalese' , what is at stake is the so-called 'risk premium' . That is, with a certain amount of rule stability, there can be a reduction in the risk involved in the billions of decisions made every day by millions of entrepreneurs in a market-oriented system. It is that reduction in risk that will facilitate better allocation of resources and a better world economy, and prevent unscrupulous actors from taking advantage of market failures.
China's membership in the WTO
China's membership in the WTO presents a series of challenges, including a conceptual challenge to the institution. It is a challenge for international trade that is quite profound and affects dozens of issues and principles, many of which were thought to be reasonably settled. The issue of most favoured nation status (now known as permanent normal trade relations) was thought to be decided, and yet for China, selective safeguard questions are again controversial. Maybe it was thought that anti-dumping -the scandal of trade policy -was resolved, but challenges are still emerging from both sides of that issue. One can enumerate a whole list of other unsettled issues, including the institutions, structure and future of the WTO.
There are also significant non-economic, or non-trade-related, challenges of China's accession. One of the most succinct inventories in that regard is in a speech by US Senator Max Baucus, delivered on 27 February 2001, which mentioned the large number of issues at play -arms sales, the Taiwan situation, the UN human rights programme and resolution, missile defence at both theatre (Taiwan) level and at the US national level, Taiwan and US/Japan security, developments in the Korean peninsula, nonproliferation questions, the Export Administration Act, developments in APEC, particularly the autumn Shanghai meeting and the potential Bush visit.
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That list (plus the impact of the events of 11 September 2001) begins to paint a complex picture, with China's accession emerging as a very important subject, and it is not only a question of trade or economics.
The potential impacts of China's membership on the WTO
I agree with those (including other authors in this volume) who say that the WTO is facing a large number of problems, and many of those problems do parallel the magnitude of some of the problems of China's entry. There are a number of needed reforms of the WTO. Many who have spent time in Geneva might agree with the following analogy to the United States government, in Washington D.C. In the United States, many speak about an 'inside the beltway' phenomenon 4 that suggests a particular mentality among decision-makers that is not always tuned in to the constituents who are going about their daily lives and struggling with all the facets accompanying those decisions. But there is also an 'inside the beltway' mentality in Geneva (there is virtually a beltway there, but there is a lake interrupting part of it). There is an attitude toward the WTO that many often find disconcerting. Those inside the Geneva 'beltway' seem to cling to a series of principles that have not really been given very much inspection. It is not that these principles are particularly bad in all respects; it is just that they have not been examined and there is a tendency not to want to examine them.
One of those principles, or 'mantras' , is that the WTO is a 'member-driven organization' . This principle can be quite destructive and undermining of the organization, and has often kept the organization on a very short leash. The checks and balances in the WTO Charter, 5 as well as the outrageously low level of funding, are just two of the many aspects of this issue. Another mantra that I point to as one of the most potentially problematic is the consensus principle. The consensus principle has enormous value to it, but it also has the potential to lead to paralysis. It seems to me that one can currently see some of the paralysis that results when an organization has over 140 members. Some of these problems already existed with 70 members, but now they are becoming exacerbated. A few nations are using the consensus system to 'ransom' the organization to achieve certain alternative goals. They want to be paid for restraining themselves from the breaking of consensus in certain situations. Thus, there is a need for some rethinking of the practicality of this principle.
In an article I published in 1998, I explored the concept of consensus in the context of what I called the 'emerging problems of the dispute settlement system' . 6 In so far as there is, in fact, paralysis, or the inability 4 John H. Jackson, 'The WTO "constitution" and proposed reforms: seven "mantras" revisited ' (2001) to achieve some of the reforms that are necessary to move ahead, there is a tendency to throw things at the dispute settlement system that may not belong there. The fact that the dispute settlement system has been working well makes it susceptible to this tendency. Among other things, the dispute settlement jurisprudence is extraordinarily interesting, rich, deep and detailed; more so, perhaps, than any other similar institution at an international law level in the history of the world. This jurisprudence is not about minor technical problems such as postal union rules; it is about big cataclysmic issues that affect important issues such as whether or not governments and prime ministers fall. But the dispute settlement system can only shoulder so much, and it may not be able to handle the effects of the paralysis of the decision-making and diplomatic processes. China's impact on the WTO has at least six different facets. These run together and they are not in separate boxes with sharp partitions, but these six facets are used as the structure of the rest of this chapter.
First of all, there is the accession process itself. What has China's accession process perhaps already done to the WTO? Second, and related to that, are the particular rules and relationships of the Accession Protocol to the WTO rules. We know there are deviations from the norms in China's case, and clearly there will therefore be some potential impact on the WTO. Thirdly, there is the question of China's implementation of its obligations. A fourth dimension is the dispute settlement system and its impact on the China/WTO relationship and vice versa. Fifth is the question of China and its diplomacy in the WTO; that is, China as a leader of diplomacy with the accompanying coalitions, attitudes towards decision-making, allocation of decision-making as a matter of allocating power between the international and national levels, and the question of sovereignty. Finally, the sixth dimension describes the institutional problems for the WTO. For example, there are something like 150 or 200 items on various lists of suggested reforms for the WTO dispute settlement system. Many of those are minor fine-tuning, but there are also some major issues. This final dimension includes the needed reforms of the non-dispute settlement side of the WTO. The broad question is: what is going to be China's role in these various reforms?
Fundamental to all of these impacts or dimensions is the perception, shared by virtually all knowledgeable observers, that the WTO cannot be truly effective without embracing China as a member, bringing with it the largest population in the world, and the potential to become the largest economy in the world.
The impact of China's accession process
It is difficult to know what is appropriate in China's accession process. This is one reason why the situation is so important -precisely because it is so unique. There have been problems before in bringing nonmarket economies into the WTO and the GATT before it. There were some makeshift arrangements with Hungary, Poland and some of the other non-market economies. These arrangements were not entirely satisfactory to all parties involved, but the concerns were mostly small and could be accommodated, and one could brush over some of the tough conceptual problems. It is clear that the rules on state trading in the WTO are woefully inadequate. They do not prevent abuse by a country acceding on terms of so-called 'equality' , but which, because of its economic system, has the opportunity to undermine some of the important rules of the WTO system. For example, the country might use state trading in a way that would operate like a tariff in some circumstances, or look like a quota in other circumstances. So it is obvious that the accession process itself has important implications for the WTO as an institution.
However, the China accession process has arguably been constructive. There are some worries about the way in which the United States has gone about the accession process, and the US negotiations with the Chinese have been curious in a sense. As one person close to the process in Washington has said, '[United States Trade Representative Charlene] Barshefsky was able to have a negotiation in which she demanded a lot and gave up nothing, and what a wonderful success that was.' Well, it is a success in a sense, but there must also be something in it for the Chinese.
Protocol rules and special measures
That anecdote leads to a second point. One can parse through the rules that are implied by China's accession protocol, and see some of the differences from previous accession protocols. I cannot analyse all of these differences in this short article as there are dozens, but I can single out a few. One of the things that has been significant is the problem of state trading. It could be, for instance, that the WTO will attempt to accommodate an economy that is substantially different from the WTO prototype model. That attempt is welcome. But it may actually create some new rules about state trading. Indeed, it may be necessary to reconsider the kind of state trading that persists in some of the existing member countries, and whether there needs to be more attention paid to those.
There is also the subsidies question. It is an enormous question, and many definitions will evolve throughout the process of accommodating China into the system. China's government-owned, or state-operated or owned, enterprises are a big challenge to the system, and it is hard to believe that this will not shape some of the thinking about subsidies. Some of those people who are dealing with questions such as countervailing duties at the national level are going to find themselves challenged, to put it mildly. There are obviously going to be some big problems in those areas and one can predict that in a couple of years some of the definitions in the subsidies code will have to be revised, if that is manageable. That is, of course, unless paralysis prevents this from happening.
Safeguards also raise an interesting point. There is much criticism of various parts of the so-called 'product-specific' safeguards clause. The question is whether the safeguards have been selective. Have they gone counter to MFN (PNTR)? That seems to be the real question here, although China is accepting that there will be a safeguard that will apply solely to it. That kind of selectivity can be constructive, it seems to me, and it is part of the trade off in trying to assimilate a society and a market structure that is really quite different from, and could abuse, an equal partnership, or a totally harmonized partnership role in the WTO. The hope is that the use of specific safeguards will be constrained by parameters of procedural transparency. Selective safeguards are something that has been discussed with the Chinese for almost fifteen years. The original position of the Chinese was an absolute 'no' to what they deemed 'second-class citizen' status in the WTO; but China has become more constructive and thoughtful on this matter, realizing that there are adjustments on both sides that have been made and will continue to be made.
The adjustments are going to be enormous. Those adjustments, at times, are going to challenge the stability of Chinese society, and the Chinese leadership is already keenly aware of this. On the West's part, there is a need for sympathy and understanding about that.
China's implementation of the obligations
China's implementation of WTO obligations is partly an adjustment problem. It is also partly a problem of the central government's power vis-à-vis local governments. Implementation could have a significant impact on the WTO in this respect. For example, the tendency is to think that compliance is something that, if non-existent in a government's relationship with the WTO, is the government's fault. But there are capacity questions involved in compliance, and the WTO will have to incorporate those capacity issues into its thinking. There are examples of that in the intellectual property area in the WTO, for instance.
China's effect on the WTO dispute settlement system
The fourth dimension of China's impact on the WTO is its effect on the dispute settlement system. Here, one of the questions is, is this going to amount to a 'case flood'? Will WTO member countries bring cases against China in droves very quickly after accession? Many doubt that that is going to happen. In transitional periods, it will be very hard to establish a violation case, so the transition clauses are going to be crucial in preventing too much of a rush to litigation. Could there be non-violation cases? Probably not. There have only been between five and eight non-violation cases in the history of the GATT and the WTO. 7 The WTO language in the Dispute Settlement Understanding 8 is quite startlingly different for non-violation cases. So, one could doubt that there will be many of those cases, and in any event, it can be hoped that members will show some restraint in bringing them. In the longer term, will there be a flood of cases brought against China? China is a large economy, and large economies face large numbers of cases. The United States has brought and been defended in more than half of all the WTO cases brought so far. 9 The European Union dispute settlement participation is almost as great. Large trading entities already face a big caseload. China can thus expect a caseload commensurate to its size. What are the implications for China? The answer is that it will be a two-way street. China will have to get used to 'lawyering' , as they are very aware. Chinese officials manifest an eagerness to learn the rules of the dispute settlement process, and thus, perhaps if they are given a little breathing space for a couple of years, they will have an adequate number of capable people to handle these problems.
China as a diplomatic leader
The fifth dimension of China's effect on the WTO looks at China as a diplomatic leader. What kind of role will it play in diplomacy? It is really asking for trouble to try to predict its role exactly. People who have expertise on this subject tend to think that China on the whole (based on its historical record, and its participation in other international organizations) will be a 'good citizen' . Of course, it will have its own national interests as a very important bottom line, just as the United States or Europe do. But who says the United States and the European Union are always very good citizens? In relation to China's handling of treaty obligations, China's record is not perfect, but it is also not any worse than that of any of the other WTO members. These academics do not foresee a severe impact arising from that; instead, they see that there will be other kinds of diplomacy, in coalitionmaking affected by certain kinds of regionalism and sovereignty claims.
One must look at China as a leader of diplomacy, with a potential for coalition-seeking. One must recognize their attitudes towards decisionmaking as a matter of allocating power between the international and national levels, and face the question of sovereignty. When speaking about sovereignty, the question often is: where is the best place to make a decision? Is it Geneva? Is it Washington? Is it Sacramento? Is it Berkeley? Or is it in a neighbourhood of Berkeley? That is the broad context that involves many different questions, including the capacity of China's institutions to handle certain kinds of decisions. The questions of the appropriate allocation of decision-making competence and China's institutional capacity to handle certain kinds of decisions constitute the broad context in which China's role in the WTO must be assessed. These questions are embedded very much in the Eu -Beef Hormones case, for example. 10 Food safety, after all, is important to national governments, and is not always based only on scientific evidence, but on societal attitudes as well. It was a question very evident in the Shrimp/Turtle case 11 and, indeed, virtually every case has had some aspect of sovereignty embedded within it. There are many other issues that could be involved in this subject, with the interesting potential to have an impact on some of the specific institutions.
For example, the Appellate Body is an institution that could feel such an impact. The Appellate Body now has a seven-member roster. There is a notion (which some of us hope will not be that strong) that certain nations tend to think that they should have one of those Appellate Body seats reserved for them -the United States, European Union and Japan, for example. I would guess that China would assert their 'right' to a seat as well. That takes care of four out of seven seats. What is the rest of the world supposed to do? One solution is to increase the number of seats on the roster, and perhaps that will be one of the results of China's impact on the WTO dispute settlement system.
China's role in addressing needed WTO institutional reforms
A final dimension of China's impact on the WTO is its potential role in the institutional reforms of the WTO. There are a series of areas in need of reform outside of the dispute settlement area. For example, some of the aforementioned 'mantras' need addressing. The consensus rule, the member-driven organization problem, transparency questions, participation questions, and the handling of civil society and NGO questions are all on many people's agendas for reform. In the context of the Uruguay Round texts, there is the problem of how to fill the gaps and resolve the ambiguities without always going to the dispute settlement system. There need to be negotiated settlements in some of those situations and thus there is a need for a procedure for those. Negotiations cannot be held hostage to a consensus breaker who has another agenda in mind.
In addition, one must consider how China will view an international coordinating body, particularly an economic one. Is China going to be very national-sovereignty oriented, and try to block any attempts at further, even modest, influence of the international organization on its country? Or is it going to agree that there has to be reform in order for this organization to be more effective.
On the dispute settlement side, there clearly are some reforms needed, in which, again, China will play a role. Perhaps China would be more interested than other countries in developing a significant mediation phase between the consultation and the panel process, which some strongly endorse. Questions remain about the transparency of hearings. What should be done about the amicus brief question?
Concluding thoughts
Helpful in concluding this chapter is the juxtaposition of two authors' statements about the world, specifically Tip O'Neill's book, which says 'All politics is local ' , 12 and an article by Peter Drucker in Foreign Affairs, which says 'All economics is international.'
13 There is obviously some tension there, a sort of 'governance tension' . If all economics is international, but politics drives the decision-making and politics is local, there is a problem. So, how do we overcome that dilemma? Some additional questions will hopefully encourage discussion on these matters. The first question is: has China, in the protocol process, been pushed too far -too far for its own good, given the adjustment that it is facing, and too far for the West's own good in developing a more constructive relationship with China? The second question is: at present, given not only the economic issues, but the non-economic and non-trade issues mentioned above, who needs China in the WTO more: China, or the rest of us?
